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REPLY OF TURN TO MOTION FOR PROTECTIVE ORDER
On or about December 23, 2005, Southern California Edison Company (Edison or SCE) filed an application with this Commission seeking pre-approval of a proposed bilateral contract with Kern River Cogeneration Company (KRCC), which is 50% owned by an Edison affiliate.  SCE simultaneously filed a motion for a protective order, under which it proposes to treat the terms of the KRCC contract, as well as certain information regarding the negotiation of the contract and the economic analysis of its terms, as confidential and not available for public review.  

The Utility Reform Network (TURN) has, during the post-energy crisis period, generally supported utility requests for confidential treatment of market sensitive procurement information, including the terms of negotiated contracts, in order to avoid providing the utilities’ commercial counter-parties with access to proprietary utility data that could be used to extract higher prices from the utilities and ultimately their ratepayers.
  In view of the unique circumstances of THIS CASE, however, TURN believes that the terms of the KRCC contract itself should be made public, so that all parties will have the opportunity to examine the agreement and voice their opinions as to whether that agreement reflects any level of affiliate favoritism.  TURN does not object to, and indeed supports, SCE’s request to treat as confidential all information regarding its negotiating strategy with KRCC and its economic analysis of the contract’s terms, as public disclosure of such information may in fact disadvantage Edison and its ratepayers in future negotiations.  However, given the broad public interest in affiliate transactions in general and this agreement in particular, TURN recommends that the Commission declare the contract itself to be non-confidential and open to public inspection.  

As SCE candidly admits in its application, the original KRCC contract (which has now expired) was the source of substantial public controversy when it came before this Commission for a review of its reasonableness, and the utility was ultimately subject to a substantial disallowance of the agreement’s costs.  (See, D.90-09-088, 12 Cal.PUC 2d 488 (1990).  For that reason alone, the successor contract with this affiliated QF is a matter of heightened public interest.  Moreover, since this agreement represents the result of the first major bilateral negotiation with the holder of an expired QF contract, again the public interest in having this agreement “see the light of day” is enhanced.  

Edison asserts (Motion, p.2) that:  “SCE is currently negotiating with other Qualifying Facility (“QF”) and non-QF parties regarding similar contractual arrangements.  If the terms that SCE has agreed to were revealed, those parties would treat the KRCC Contract terms as a floor and would seek to negotiate better terms, thereby weakening SCE’s bargaining position on behalf of its customers.”  Under most circumstances, TURN would agree with the utility on this point.  Here, however, Edison has already stated that it “will offer comparable contract terms and prices to other similarly situated QFs” (Application, p.14), a fact that substantially removes any real benefit of affording the contract confidential treatment during the course of its review by this Commission.  The potential counter-parties most interested in the terms of the KRCC agreement – other similarly situated QFs – will in fact find out what the agreement contains, so there would be little or no benefit to keeping the general public in the dark as to the contents of the contract.  
Edison has also pointed out that: “The circumstances of each contract, including the counterparty, project, market conditions and other factors are unique.  Therefore, contract terms and conditions that make an agreement desirable for one market participant, at a given point in time, may not be suitable for a future contract with another market participant.  Furthermore, nearly all contracts involve the resolution of issues as a result of compromised positions initially put forward at the outset of negotiation.” (Motion, p.6).  In light of these facts, public disclosure of the terms of the KRCC contract should have little if any impact on future negotiations with other counter-parties.  This is particularly true given that this agreement was negotiated during the pendency of this Commission’s ongoing proceedings to determine its policy toward future utility contracts with QFs (R.04-04-003 and R.04-04-025), proceedings in which KRCC representatives have been especially active parties.  Accordingly, this contract represents as much a settlement of ongoing litigation as it does the typical outcome of a simple commercial negotiation.  For that reason the KRCC contract is even less likely to establish a “’floor’ for any future negotiations  . . . with other counterparties,” as feared by Edison (Motion, p.6).  
TURN therefore recommends that this Commission grant confidential treatment ONLY to “information regarding SCE’s negotiation strategy and economic analysis” (Motion, p.7) of the KRCC contract, but NOT to the actual contract itself.   
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�  As a Non-Market Participant Party (NMPP) and a member of Edison’s Procurement Review Group (PRG), TURN’s qualified representatives already have access to confidential utility procurement information, including all of the information pertaining to the KRCC contract, under the terms of a non-disclosure agreement.  
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